IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JAVAL HART
al k/l a MARK MAJOR :
al/ k/ a M CHAEL GORDEN : NO 97-21

MEMORANDUM AND ORDER

HUTTON, J. Cct ober 14, 1997

Presently before this Court is the Defendant's Modtion
to Dismss for Speedy Trial Violation (Docket No. 47) and the

Governnent's response thereto.

. BACKGROUND

On Cctober 11, 1996, officers of the Philadel phia
Pol i ce Departnment arrested the defendant and seized a .357 magnum
Sm th and Wesson handgun from his person during a routine traffic
stop in North Phil adel phia. On January 21, 1997, a grand jury
i ndicted and charged the defendant with one count of possession
of a firearmby a convicted felon, in violation of 18 U S.C. 8§
922(g)(1). Followi ng his indictnent, the defendant made his
initial appearance in court on January 30, 1997. On Septenber

25, 1997, the defendant filed the instant notion with this Court.



1. DI SCUSSI ON

The defendant argues that the indictnment against him
shoul d be dism ssed with prejudice due to violations of the
Speedy Trial Act. Under the Speedy Trial Act:

[T]rial of a defendant charged in an . .

indictment with the comm ssion of an offense

shal | comence within seventy days of the

filing date (and nmaki ng public) of the .

indictnment, or fromthe date the defendant

has appeared before a judicial officer of the

court in which such charge is pending,

whi chever date | ast occurs.

18 U.S.C. 8 3161 (c)(1) (1985). However, certain periods of
delay are “excluded . . . in conputing the time within which the
trial of any offense nust commence.” 18 U . S.C. § 3161(h).

Under Section 3161(h)(1)(F), the follow ng period of
delay is excluded fromthe seventy-day cal cul ation: “del ay
resulting fromany pretrial notion, fromthe filing of the notion
t hrough the conclusion of the hearing on, or other pronpt
di sposition of, such a notion.” 18 U S.C. 8§ 3161(h)(1)(F).
Further, “[a]lny pretrial notion, including a notion for the

extension of tinme, is a pretrial notion within the neaning of

Section 3161(h)(1)(F) and creates excludable tine, even if it

does not in fact delay trial.” United States v. Arbelaez, 7 F.3d
344, 347 (3d Cr. 1993) (citations omtted). Under the Eastern
District’s Plan for Pronpt Disposition of Crimnal Cases

(“Eastern District’s Plan”), though, the period of delay under



Section 3161(h)(1)(F) is limted to sixty days. Eastern
District’s Plan at 14, Y 6(a).

Mor eover, a continuance nmay give rise to excludable
time for Speedy Trial purposes. Under subsection (h)(8)(A), the
follow ng delay is excluded:

Any period of delay resulting froma

conti nuance granted by any judge on his own
notion or at the request of the defendant or
his counsel . . ., if the judge granted such
conti nuance on the basis of his findings that
the ends of justice served by taking such
action outwei gh the best interest of the
public and the defendant in a speedy trial.
No such period of delay resulting froma
conti nuance granted by the court in
accordance with this paragraph shall be

excl udabl e under this subsection unless the
court sets forth, in the record of the case,
either orally or in witing, its reasons for
finding that the ends of justice served by
the granting of the continuance outweigh the
best interests of the public and the
defendant in a speedy trial.

18 U.S.C. § 3161(h)(8)(A).

In the instant case, the indictnent was unseal ed on
February 3, 1997, thus beginning the Speedy Trial Act period. 18
U S C 8§ 3161(c)(1). Athough the trial was originally schedul ed
to begin on April 14, 1997, the defendant filed a notion
requesting a continuance on March 28, 1997. This Court granted
that notion on April 3, 1997, and |l ater set October 14, 1997, as
the date of trial. 1In the order granting the continuance, this
Court set forth its reasons for finding that “the ends of justice

served by the granting of the continuance outwei gh[ed] the best
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interests of the public and the defendant in a speedy trial.”

Id. 8 3161(h)(8)(A); see United States v. Hart, No. 97 C. 21

(E.D. Pa. April 3, 1997) (finding that the continuance was
necessary “to allow newly appoi nted counsel adequate tine to
prepare” for trial). Thus, the period between April 14, 1997,
which was the original date of trial, and Cctober 14, 1997, which
is the new date of trial, is excluded for Speedy Trial Act
purposes. 18 U . S.C. § 3161(h)(8)(A).

Due to this continuance, the period fromApril 14,
1997, through the present is considered excluded tine. Thus,
| ess than seventy non-excl udabl e days have expired for section
3161(c) purposes. Therefore, dism ssal pursuant to the Speedy
Trial Act is clearly inproper.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JAVAL HART
al k/l a MARK MAJOR :
a/ k/ a M CHAEL GORDEN : NO 97-21
ORDER

AND NOW this 14th day of October, 1997, upon
consi deration of the Defendant’s Motion to Di smiss for Speedy Tri al
Vi ol ati on (Docket No. 47), and the Governnment’s response thereto,

| T IS HEREBY ORDERED t hat the Defendant’s Mtion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



